UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
ELOUISE PEPION COBELL, et al.,
Plaintiffs,
V.

Civil Action Number 96-1285 (RCL)

GALE A. NORTON, Secretary of the
Interior, et al.,

Defendants.
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MEMORANDUM AND ORDER

This matter comes before the Court on defendants motion for partia summary judgment
regarding the atute of limitations and laches [1781-1], which wasfiled on January 31, 2003. Upon
consderation of defendants moation, plaintiffs opposition thereto, defendants' reply brief, and the

applicable law in this case, the Court finds that defendants’ motion should be denied.

I. LEGAL ANALYSS
A. Legd Standard For Summary Judgment
Rule 56(c) of the Federal Rules of Civil Procedure provides, in rlevant part, that summary
judgment “shall be entered forthwith if the pleadings, depositions, answersto interrogatories, and
admissons on file, together with the affidavits, if any, show that there is no genuine issue asto any

materid fact and that the moving party is entitled to ajudgment as ameatter of law.” In aseparate



memorandum and order issued this date, the Court has explained at length the legal standards that
govern motions for summary judgment. Accordingly, it will only be necessary to provide a brief
explanation of the relevant burdens of proof governing this motion.

Defendants have moved for partid summary judgment that the statute of limitations or the
doctrine of laches bars any clams by plaintiffs for an accounting of individuad Indian money (11M) trust
balances or transactions prior to October 1, 1984. Because defendants will bear the burden of
persuasion on thisissue a trid, defendants presently possess the burden of presenting credible evidence
that would entitle them to adirected verdict &t trid on thisissue, if the evidence were not controverted.
If defendants fail to provide such evidence, they will not have satified their burden of production, and
the Court will deny partid summary judgment. However, if defendants do provide such evidence, they
will have met their burden of production (although the burden of persuading the finder of fact on a
preponderance of the evidence standard remains with defendants). The burden of production would
then shift to plaintiffs, who would be required to provide credible evidence demondtrating the existence
of agenuineissuefor trid. If plaintiffsfaled to provide such evidence, they would not have met their
burden of production, and the Court could conclude that defendants have prevailed on their burden of

persuasion, and enter partid summary judgment on the issues presented in their motion.

B. The Court’s November 5, 1998 Memorandum Opinion
The Court has previoudy addressed defendants contention that the statute of limitations or,
dternatively, the laches doctrine, bars plaintiffs clamsfor an accounting of any 11M trust baances prior

to October 1, 1984. The Court agreed with the parties that the satute of limitations found in 28 U.S.C.



8 2401 governed this case. Subsection (a) of that Satute provides, in relevant part, that “every civil
action commenced againg the United States shdl be barred unless the complaint is filed within Six years
after theright of action first accrues” The Court then rgjected plaintiffs assertion that the tolling
language contained in the Department of the Interior and Related Agencies Appropriations Act for
fiscal year 1990-91, Pub. L. No. 101-512,* completely diminated defendants' right to assert the
datute of limitations as a defense, explaning:
Although the Court agrees that the plaintiffs fall under the protections of the tolling statute
because their claim is one for “trust mismanagement,” these protections do not include the
reviva of potentidly long sde dams. Thetalling language dearly sops the clock from
commencing to run on the plaintiffs viable clams as of October 1, 1990. But nothing in this
legidative history shows that the “tolling provison” was ever intended to do more than its name
suggests. In other words, the provison only tolls a clock that has not commenced running. It
cannot revive claims for which the clock stopped running long ago.

Caobdl v. Babbhitt, 30 F.Supp.2d 24, 43-44 (D.D.C. 1998) (footnotes omitted). After examining both

the statutory language and the reevant legidative history, the Court concluded that
if the plaintiffs can be dlowed to bring their cause of action for an accounting based on the
transactions that occurred before October 1, 1984, they must show that these clams did not
accrue prior to thisdate. Any claims that accrued before October 1, 1984, would have been
time barred before the enactment of the tolling provision in the 1990 gppropriations act.

Id. at 44.
Although the Court did observe that, a that time, “[t]he parties agreg]d] that the plaintiffs

clams accrued when the plaintiffs knew or should have known that they had avalid right of action for

! That statute provides, in relevant part, that “ notwithstanding any other provision of law, the
datute of limitations shal not commence to run on any claim concerning l0sses to or mismanagement of
trust funds until the affected tribe or individua Indian has been furnished with an accounting of such
funds”



trust mismanagement againg the government,” the Court made no ruling asto that point of law. |d.
Instead, the Court declined to make any ruling on the statute of limitations issue because the issue had
not been fully briefed and discovery had not yet been completed. The Court explained that defendants
were “free to raise their gatute of limitations defense at the summary judgment stage, once the parties
have completed their discovery of factsthat go to the plaintiffs knowledge and have had the
opportunity to adequately brief the issues presented.” 1d. a 45. In afootnote, the Court mentioned the
relevant issues that it planned to address at that time:

Presumably the Court will address issues such as when the plaintiffs claims accrued, the effect
of the statute of limitations on an action for an accounting, the undisputed facts on which the
defendants base their argument that the plaintiffs cause of action for an accounting has accrued,
and equitable tolling. Specificaly, the Court expects to address the issue of the effect of the
trust relationship on the accrud of the plaintiffs clams under 28 U.S.C. § 2401(a). See
Loudner v. United States, 108 F.3d 896, 901 (8th Cir.1997) (holding that the Indian plaintiffs,
as beneficiaries of the trust, were under alessened duty to discover their clams againgt the
United States as trustee for statute of limitations purposes under 28 U.S.C. § 2401(a) because
of thefidudary rdaionship (citing Manchester Bank of Pomo Indians, Inc. v. United States,
363 F. Supp. 1238 (N.D. Cal.1973))).

Id. a 45n.26. The Court will now address these issues.

C. Statute of Limitations

Because plaintiffs have aleged damsfor relief agangt the United States, their clams are barred
by the gatute of limitationsiif they were not brought within Six yeers after their right of action accrued.
The key issue thus becomes whether plaintiffs clams have “accrued” for purposes of 28 U.S.C. §
2401(a).

In Loudner v. United States, 108 F.3d 896 (8th Cir. 1997), the plaintiffs, who claimed to be

descendants of the Sisseton-Wahpeton Sioux Tribe, learned in 1994 of the existence of ajudgment
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fund established in 1973 to settle a class action suit brought by the successor tribes of the Sisseton-
Wahpetons. When the plaintiffs brought suit under the “Little Tucker Act,” the digtrict court dismissed
the action as barred by 28 U.S.C. § 2401(a).2 The Eighth Circuit reversed, explaining that “because
plaintiffs had no reason to know of the existence of the judgment fund and, consequently, of their
possible clam to it, they have a strong argument that the statute of limitations did not begin to run on
their clam until they received actud notice of the fund'sexigencein 1994.” |Id. at 901. Because

Loudner involved a clam for damages under the Little Tucker Act, not an equitable claim for an

accounting asin the ingtant case, its precedentid vaue for the ingtant case is somewhat limited.
However, the Eighth Circuit did cdl attention to a case involving acdlam for an accounting, Manchester

Band of Pomo Indiansv. United States, 363 F. Supp. 1238 (N.D. Cal. 1973), in support of its

assertion that “ because the beneficiary is entitled to rely upon the good faith and expertise of the trustee,
the beneficiary’ s duty to discover clams againg the trustee is somewhat lessened.” 1d.

In Manchester Band, the plaintiffs filed suit againgt the Departments of the Interior and

Treasury, asserting that the defendants had mismanaged funds held in trust for them. The plaintiffs
sought a declaratory judgment that the defendants were liable to them for their fallure to manage the
funds consagtently with their fiduciary duties as trustees, as well as ajudgment setting out the statutory
obligations of the defendants with respect to the management of the trust funds. Having concluded that

“defendants here have breached their solemn fiduciary duty owed to the Band to manage properly their

2 The “Little Tucker Act,” 28 U.S.C. § 1346(a)(2), bestows jurisdiction on federa district
courts for damages claims of $10,000 or less againgt the United States. Any appedls are taken to the
Federa Circuit.



trust funds, and are therefore liable,” the court turned to the plaintiffs' claim for an accounting for the
years 1938-46 and for a declaratory judgment as to the defendants' future obligations to provide

regular accountings. Manchester Band, 363 F. Supp. a 1247. The court found that “defendants duty

to render satisfactory accountings to the Band isa continuing duty.” 1d. at 1248 (citing RESTATEMENT
(Seconbp) oF TRusTs 8 172). Additiondly, the court reglected the defendants contention that 28
U.S.C. § 2401(a) barred any plaintiffs claimsthat had accrued sx years or more prior to filing suit,
explaining that “where, as here, there isafiduciary rdationship between the parties, the universd ruleis
that *a tatute of limitation does not begin to run where there is afiduciary relationship between the
parties until the reationship is repudiated.’” Thus, the Satute does not run againgt a beneficiary in favor
of atrustee until the trust is repudiated and the fiduciary relationship terminated.” 1d. at 1249 (interna
citations omitted).?

The pardlels between the factua Stuation in Manchester Band and the instant case need hardly

be gated. However, defendants have urged the Court not to follow Manchester Band’ s treatment of

28 U.S.C. § 2401(a), claming thet it “ state]s] alittle-held viewpoint.” Defs’ Mot. a 11. Tothe
contrary, the principle that the statute of limitations does not begin to run for abeneficiay’sclamin
equity to enforce the obligations of the trustee until the trustee has repudiated the beneficiary’ sright to
the benefits of the trust is well-established in recognized treatises on trust law. The leading treatise on

the law of trusts states that “the beneficiaries of an expresstrust are not barred by laches or by the

3 The court aso found that the statute of limitations did not run because “the facts giving rise to
defendants' breach of their duty were only reveded through the very incomplete discovery obtained.”
Id.



datute of limitations from enforcing the trust merdly because of lgpse of time; and it is only where the
trustee has repudiated the trust to the knowledge of the beneficiaries that they may become barred from
enforcing thetrust.” AusTIN W. ScoTT & WiLLIAM F. FRATCHER, THE LAW OF TRUSTS § 481.1 (4th
ed. 1987). Another well-recognized treatise makes clear that

[t]o cause the Statute [of limitations] to begin running during the life of the trust there must be

some unequivocd act in violation of the duties of the trustee or in repudiation of the trugt, as

where he declines to account to the beneficiary, or takes trust income for his own purposes, or
sets himsdlf up as the owner of the trust principal. Whether a given act is consstent with the
continuance of the trugt, or indicates an intent to repudiate the trust and clam adversdly, isa
question of fact for the determination of the court in an individua case.

BOGERT & BOGERT, THE LAW OF TRUSTSAND TRUSTEES § 951, at 638-39 (rev. 2d ed. 1995).

Not only isthislegd principle endorsed by the mgjor trestises on trust law, it isaso the
controlling law of this Circuit. In Kosty v. Lewis, 319 F.2d 744 (D.C. Cir. 1963), aretired mine
worker filed suit to compel the payment of pension benefits from the United Mine Workers of America
Whdfare and Retirement Fund of 1950. The fund was an irrevocable trust fund crested pursuant to the
Taft-Hartley Act of 1947. After this Court dismissed the action, the plaintiff appealed. TheD.C.
Circuit reversed, finding that the trustees had acted in an arbitrary and cgpricious manner in denying
payment of the plaintiff’s retirement benefits. The Court also rgected the trustees claim that the suit
was barred by the statute of limitations, explaining that the trustees had failed to repudiate the plaintiff’s
right to receive the benefits of the trust:

Turning to the defense that the statute of limitations barred the present action, this Court has

previoudy held that equity does not necessarily follow the statutory period of limitations. We

will assume, however, that defendants were correct in their assertion that the gpplicable limit
would be three years from the date a cause of action ‘accrued.” The Trustees urged that

gppellant’ s cause of action accrued in September of 1953, when his application was first turned
down. Thisargument we cannot accept. Appellant was a beneficiary of an expresstrust.



Numerous courts have held that in order to sart the Satute of limitations running againgt an
express trugt, there must be a clear and continuing repudiation of the right to trust benefits. The
adminigrative file, which was introduced into evidence by the Trustees themsdlves, isreplete
with documentary evidence showing that the case was till not closed in 1960, when this action
was commenced. At least three different investigations were made by the Trustees into the
merits of appellant’s claim for apenson. One was conducted in 1957, and afina one when
this action was begun. Until a defense was interposed in this case, we cannot say that
gopdlant’s clam was completely repudiated. Until that time, the Trustees were giving
continuing congderation to appdlant’ s digibility. On these undisputed facts, this action is not
barred by the statute of limitations.

1d. at 750 (footnotes omitted). Thus, the D.C. Circuit held that the statute of limitations did not bar an
equitable clam by abeneficiary againgt a trustee unless the trustee made a clear and continuing
repudiation of the right of the beneficiary to enjoy the benefits of the trust.

The D.C. Circuit'sholding in Kosty is congstent with the findings of other circuits that have
congtrued the relevant statute of limitations in cases filed under ERISA, which federa courts have been
directed to construe in light of the common law principles governing trusts.* For example, the Second
Circuit has“conggtently held that an ERISA cause of action accrues and the limitations period beginsto

run when aclam for benefitsis clearly and unequivocaly denied.” Midev. Penson Plan of New Y ork

State Teamdters Conference Pension & Ret. Fund, 72 F.Supp.2d 88, 98 (E.D.N.Y . 1999); see a0

Milesv. New York State Teamsters Conference Pension & Ret. Fund Employee Pension Benefit Plan,

698 F.2d 593, 598 (2d Cir. 1983) (“A plaintiff’s ERISA cause of action accrues, and the six-year
limitations period begins to run, when there has been a repudiation by the beneficiary which is clear and

made known to the beneficiaries’) (emphasisin origind) (citation and interna quotation marks omitted);

* ERISA is the Employee Retirement Income Security Act of 1974, 29 U.S.C. §8 1101, &t
seg. For the Supreme Court’s mandate to construe ERISA based on common law principles
governing trusts, see Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 110 (1989).

8



Tinley v. Gannett Co., Inc., 55 Fed. Appx. 74, 78 (3d Cir. 2003) (same). Similarly, in Dalll v. Sheet

Meta Workers L oca 73 Pension Fund, 100 F.3d 62 (7th Cir. 1996), alaid-off sheet metal worker

filed suit under ERISA seeking the payment of penson funds that he claimed had been unlawfully
denied. The Seventh Circuit Sated that “[t]he principa issue before usis when Dalll’ s cause of action
accrued, i.e., when the 10-year statute of limitations clock started ticking. Even when relying on an
andogous date statute of limitations, asin this case, we look to federal common law for purposes of
determining the accrud date of a cause of action under afederd satute such asERISA.” Dall, 100
F.3d at 65.°> The court reversed the district court’s award of summary judgment for the plaintiff,
explaining that “the interests of pension funds and plan participants are better served by the congstent
treatment of any claim or gpplication for pension benefits so that a cause of action accrues upon aclear
and unequivocd repudiation of rights under the pension plan which has been made known to the
beneficiary.” Id. at 66.

None of the case law cited by defendants mandates a contrary concluson by this Court. Firgt,
the cases cited from state courts are wholly concerned with the construction of state trust law, and
therefore are not binding on this Court. Second, the cases that defendants cite that were brought under

the Tucker Act or the Little Tucker Act are not on point because they involve clams for damages, not

® The court looked to the analogous state statute of limitations because the plaintiff had sought
relief under 29 U.S.C. § 1132(8)(1)(B), authorizing civil actionsto be brought by ERISA participants
to recover benefits due to the participant under the plan. In such cases, courts are directed to gpply the
most andogous state limitations statute. By contrast, actions commenced under § 1132(a)(3) “to enjoin
any act or practice which violates any provison of this subchapter or the terms of the plan, or to obtain
other equitable relief to redress such violaions or to enforce any provisons of this subchapter or the
terms of the plan” are governed by the six-year satute of limitationsfound in § 1113,

9



equitable daims for an accounting.® Asthis Court has previoudy indicated, the rules governing these
two types of cases are not interchangeable. See Cobell, 30 F.Supp.2d at 40 (“Case law haslong
recognized the ditinction between an action at law for damages-which are intended to provide avictim
with monetary compensation for an injury to his person, property, or reputation—and an equitable action
for goecific relief—which may include an order providing for the recovery of specific monies™) (quoting
Bowen v. Massachusetts, 487 U.S. 879, 893 (1988)) (interna punctuation omitted). None of these
cases undermine the principle that the statute of limitations does not commence running for a
beneficiary’ s equitable claim to enforce the obligations of the trustee until the trustee has repudiated the
beneficiary’ sright to the benefits of the trust. It istrue that the Federd Circuit gppears to have adopted
an exception to the rule that the statute of limitations does not run unless the trustee has repudiated the
trus’ s exisence in cases involving dams for damages that dlege nonfeasance or misfeasance on the

part of thetrustee. See, e.q., Cherokee Nation of Oklahomayv. United States, 21 Cl. Ct. 565, 571

(1990). Because this unwarranted “exception” runs againg the grain of fundamenta trust law
principles, however, it has gpparently not been adopted in any other Circuit, and this Court will not do
SO NOW.

Third, and findly, none of the federd cases cited by defendants involving claims based in equity
mandate a contrary conclusion by this Court. In Gruby v. Brady, 838 F. Supp. 820, 830-32

(SD.N.Y. 1993), the trustees of a pension fund proposed increases in monthly pension benefitsin

® The Tucker Act, 28 U.S.C. § 1491, bestows exclusive jurisdiction upon the Court of Federal
Claims over non-tort claims for damages against the United States for $10,000 or more. Appedls from
the Court of Federal Claims proceed to the Federa Circuit.
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1973, 1980, 1983, and 1986, without informing the plaintiffs that the fund was experiencing financia
difficulties. Inresponseto plaintiffs ERISA clamsfor breach of fiduciary duty, the trustees moved to
dismiss, asserting that the statute of limitations barred any such clams to the extent that they were based
on payment increases that were made before 1986. The court first explained that “[w]hether any of
plantiffs clams are time-barred depends on whether the Trustee-Defendants engaged in one
‘continuous' violation or separate, ‘repeated’ breaches of duty.” 1d. at 830-31. Because the court
concluded that each of the payment increases gave rise to separate causes of action for breach of
fiduciary duty, it barred those causes of action that occurred prior to May 27, 1986. By contrast, in the
present action, plaintiffs are not dleging that they have made a series of individud requests for
accountings or transaction reports, and that such requests have been denied. Rather, when plaintiffs
commenced the present suit, they sought a declaratory judgment of defendants fiduciary obligations,
including afinding that defendants were required to provide a complete historica accounting of the [IM
accounts, because defendants have never conducted such an accounting during the life of the [IM trust.
The stuaion in Gruby is therefore ingpposite to the present situation. 1 the Court were to adopt the
dichotomy used by the Gruby court, it would conclude that defendants have engaged in asingle
continuous violation of ther fiduciary duties rather than separate, repeated breaches of duty, and
therefore are not entitled to summary judgment on statute of limitations grounds.

Nor does Littlewolf v. Hodd, 681 F. Supp. 929 (D.D.C. 1988), undermine the Court’s

concluson. The issue presented in that case was whether the statute of limitations in the White Earth
Reservation Land Settlement Act of 1985 was “unreasonable’ for purposes of the Due Process Clause

of the Fifth Amendment, not whether the United States, as trustee, was required to repudiate the
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exisgence of the trust before the gpplicable satute of limitations would run. And Adamsv. Hinchman,
154 F.3d 420 (D.C. Cir. 1998), involved neither trust principles nor clams for breach of fiduciary duty,
but rather claims for back pay and overtime by federd employees. Nothing in the dicta cited by
defendants from that case suggests that the D.C. Circuit was addressing anything but claims for back
pay and overtime.

Based on the evidence presented in defendants motion, including the statements of materia
fact dleged by defendants to be undisputed, the Court finds that defendants have neither repudiated the
exigence of the [IM trust nor repudiated plaintiffs right to enjoy the benefits of the trust. Instead,
defendants have congstently chosen the coward’ s route by failing to provide the IIM beneficiaries with
the information that the beneficiaries were entitled to by law, while Smultaneoudy ingsting thet they
were fully complying with ther fiduciary obligations to the beneficiaries. Having failed to persuade
Congressto pass legidation that would cut off plaintiffs claims with respect to al transactions that
occurred prior to October 1, 1984, defendants presently invite the Court to make aruling to the same
effect. The Court declines defendants’ invitation. Such a congtruction of the statute of limitations would
not only proceed down a path that Congress expresdy rejected, it would also undermine the mandate
of the D.C. Circuit’s February 23, 2001 opinion in this case. Responding to the assertion that plaintiffs
did not have ajudicidly-enforcegble right to a complete historical accounting, the D.C. Circuit Sated:

Contrary to appelants clams, Section 102 of the 1994 Act makes clear that the Interior

Secretary owes |IM trust beneficiaries an accounting for “dl funds held in trust by the United

Staesfor the benefit of an Indian tribe or an individua Indian which are deposited or invested

pursuant to the Act of June 24, 1938.” 25 U.S.C. § 4011(a) (emphasis added). “All funds’

means dl funds, irrespective of when they were deposited (or at least 0 long as they were

deposited after the Act of June 24, 1938). Therefore, the 1994 Act reaffirms the government’s
preexigting fiduciary duty to perform a complete historical accounting of trust fund assets. . . .

12



Appdlants never explain how one can give afar and accurate accounting of al accounts
without first reconciling the accounts, taking into account past deposits, withdrawals, and
accruds. Indeed, the government’s own expert acknowledged that one could not determine an
accurate account baance without confirming historical account balances.

Caobdll v. Norton, 240 F.3d 1081, 1102 (D.C. Cir. 2001) (emphassin origind). “All funds’ il

means dl funds, regardless of when they were deposited. Defendants arguments to the contrary
samply provide further evidence of their craven hypocrisy: whileingsting to the public thet they are
committed to reforming the Indian trust system, they are Smultaneoudy doing everything in their power
to dodge the trust responsibilities that have been bestowed upon them, and that both Congress and the
courts have spdlled out for them.

In sum, defendants have failed to provide credible evidence thet, if uncontroverted, would
entitle them to adirected verdict at trid that the relevant statute of limitations, 28 U.S.C. § 2401(a),
bars any claims by plaintiffs for an accounting of 11M baances or transactions prior to October 1,
1984. Defendants have therefore falled to satisfy their burden of production on thisissue, and the

Court will deny their motion for partid summary judgment.’

" Because the Court finds that plaintiffs claims for an accounting for transactions before
October 1, 1984 have not accrued, for purposes of 28 U.S.C. § 2401(a), it will be unnecessary to
make any determination on the issues of equitable tolling and fraudulent concealment. The Court does
note, however, that even if defendants had demondtrated that the claims in question had accrued prior
to that date, plaintiffs have nevertheess presented solid arguments that the doctrines of equitable tolling
and fraudulent conceelment would prevent the gpplication of the statute of limitationsto bar clams that
accrued before October 1, 1984.

Because these two doctrines are sometimes confused, it may be useful to provide a brief
explanation of each doctrine. The doctrine of equitable talling permits a plaintiff to avoid the bar of the
limitations period if, despite dl due diligence, he is unable to obtain vital information bearing on the
exigence of hisclam. Currier v. Radio Free Europe / Radio Liberty, Inc., 159 F.3d 1363, 1367 (D.C.
Cir. 1998). By contragt, to invoke the fraudulent concedment doctrine, a moving party must
demongtrate (1) that the opposing party engaged in a course of conduct designed to conced evidence
of their dleged wrongdoing and (2) that the moving party was not placed on actud or congructive

13



D. Laches

Defendants aso seek partid summary judgment that the laches doctrine bars plaintiffs clams
for an accounting of transactions that occurred before October 1, 1984. The equitable doctrine of
laches gpplies in Stuations in which a plaintiff has unfairly delayed in bringing an action, resulting in

preudice to the defendant. CarrAmerica Redlty Corp. v. Kaidanow, 321 F.3d 165, 171 (D.C. Cir.

2003). Theraiondefor thisdoctrineisthat “as clams becomeincreasngly stae, pertinent evidence
becomes logt; equitable boundaries blur as defendants invest capitd and

labor into their claimed property; and plaintiffs gain the unfair advantage of hindsight, while defendants
auffer the disadvantage of an uncertain future outcome.” Id. (citation omitted).

In its November 5, 1999 memorandum opinion, this Court denied defendants motion to
dismiss based on the laches doctrine, explaining that “[i]n generd, the time period for alaches andysis
cannot begin to run until arepudiation of the trust has occurred and the plaintiffs have actud notice of
it.” Cobell, 30 F.Supp.2d at 45 (citing BOGERT & BOGERT, THE LAW OF TRUSTS AND TRUSTEES 8

964, at 73 (rev. 2d ed.1985)). The Court explained, however, that defendants were free to

notice of that evidence, despite (3) its exercise of diligence. Foltzv. U.S. News & World Report, Inc.,
663 F. Supp. 1494, 1537 (D.D.C. 1987), &f'd, 865 F.2d 364 (D.C. Cir. 1987). The factua record
in this case —including the facts aleged in defendants summary judgment motion — demongtrates that
defendants have engaged in a continuing effort to conced relevant evidence of their mismanagement of
the lIM trugt, despite plaintiffS numerous discovery requests for such information. Because of this
repeated pattern of deception, evenif plaintiffs clamsfor an accounting for transactions prior to
October 1, 1984 had accrued before that date, plaintiffs would probably be able to invoke either the
equitable tolling doctrine or fraudulent concealment doctrine to avoid the running of the statute of
limitations contained in 28 U.S.C. § 2401(3).
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reintroduce the laches argument at the summary judgment stage. As noted above, defendants have
faled to demondirate that arepudiation of the trust has occurred. Therefore, the Court will deny
defendants motion for partid summary judgment that the doctrine of laches bars plaintiffs clamsfor an

accounting with respect to transactions that occurred before October 1, 1984.

[11.  CONCLUSON

Having examined the evidence presented by defendantsin their motion for partid summary
judgment, the Court concludes that defendants have failed to present evidence thet, if uncontroverted,
would entitle defendants to a directed verdict that the statute of limitations or the laches doctrine bars
plaintiffs clamsfor an accounting of balances or transactions before October 1, 1984. Therefore,
defendants have faled to satisfy their burden of production, and the Court will deny their motion for
partid summary judgment. It istherefore

ORDERED that defendants motion for partid summary judgment regarding the statute of
limitations and laches[1781-1] be, and hereby is, DENIED.

SO ORDERED.

Date:

Royce C. Lamberth
United States District Judge
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